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PETITION OF APPELLANTS FOR REHEARING.

In making a petition for a rehearing of this cause,

we are actuated by a conviction that this Court has in



rendering the decision herein made a mistake, both of

fact and of law, namely:

I. A mistake of fact in finding that all of the

locators had knowledge of the concealed interest of

Barnette and were parties to the making of the alleged

fraud upon the Government, as there is no evidence

in the record that either Cook or Ridenour knew of

any concealed interest of Barnette.

II. A mistake of law in holding it had the power

to declare the location of the appellants void under the

circumstances of this case, because of alleged "dummy

locators," the location in all other respects being valid

and made on vacant, unoccupied public domain.

Where appellees as alleged prior locators are found to

have no rights therein, the only party interested in

declaring the location void is the Government, and it

alone could take action for that reason in a proceeding

to which it was a party.

III. But conceding that this Court would have

power to declare a portion of this location void for the

use of "dummy" locators, no evidence being in the

record to show that either Cook or Ridenour were

other than innocent parties to the location, the Court

as a matter of law erred in holding the location void

as to them, as they were entitled to the amount of

^efeage allowed by law to an individual placer claim-

ant, to wit: twenty acres each.



This is an appeal from a judgment granting a non-

suit upon the close of the plaintiffs' case. The lower

Court granted the motion on the ground that plain-

tiffs had not shown that the ground was vacant un-

occupied public domain when they made the location.

In holding the ruling of the lower Court erroneous in

that respect, this Court says:

"The evidence is, therefore, to the effect that

plaintiffs made the first discovery of gold upon the

ground in controversy , and this is the essential fact

in determining the right of possession in mining

ground. Priority of discovery gives priority of

right against naked location and possession. Sec.

2320 Revised Statutes; Lindley on Mines, 2d Ed.,

Sec. 216; Grossman vs. Pendery, 8 Fed., 693; Hors-

ivell vs. Ruiz, 67 Cal., 11 1; Ganthe vs. Hart, 73

Cal., 541 ; Gemmel vs. Swain, 28 Mont., 331 ; Belk

vs. Meagher, 104 U. S., 279; Johanson vs. White,

160 Fed., 901.

"Discovery of mineral is the initial fact. . . .

Without that no rights can be acquired. . . .

"It is undoubtedly true that discovery is the initial

fact. The language of the statute makes that plain,

and parties may not go on the public domain and

acquire the right of possession by the mere perform-

ance of the acts prescribed for a location. Creed and

Cripple Creek Mining and Milling Company vs.

Unita Tunnel Mining and Transportation Com-

pany, 196 U. S., 337, 345, 353. The evidence relat-

ing to these proceedings shows that the statute

relating to the location of the claim had been fol-



lowed very closely by the plaintiffs and the infer-

ence to be drawn from the evidence relating to

possession and discovery is that the ground located

by them was at the time of the location vacant and

unappropriated public land of the United States."

But while so holding that we had made a valid

location in all respects upon what was then unoccupied

public domain, this Court sustained the judgment of

non-suit upon the ground that the location was incepted

in fraud against the Government, in that it was a so-

called dummy location.

Upon this point, the Court says:

"But, in our opinion, there was evidence to sup-

port the motion to dismiss the complaint on the

ground that plaintiffs' location was not made in

the names of bona fide locators, but that the notice

contained the names of six dummy locators in fraud

of the United States and in violation of public land

laws, E. T. Barnette testified that in March, 1905,

before the location was made, he had an under-

standing with Cook and Ridenour as to the owner-

ship of the claim. They were to stake the claim,

make a discovery and put a hole to bedrock. The

witness was to furnish the supplies, tools and boiler.

They were to have each one-eighth interest in the

group claim. In April, 1906, this interest was in-

creased to a one-sixth each by a deed from Bar-

nette as attorney in fact for six absent locators. Bar-

nette gave Cook and Ridenour the names of these



six absent persons, who it appears were not resi-

dents of Alaska but of the State of Ohio. . . .

Barnette also entered into an agreement with

McGinn & Sullivan that they should have a one-

third interest in the property for looking after the

litigation. This one-third interest was equivalent

to 53^ acres of the location. This distribution of

interests by Barnette, who appears to have been the

moving spirit in securing possession of the ground,

was made before the entry and location of the claim,

and when, as Barnette testifies, there was an under-

standing between him and Cook and Ridenour as

to the ownership of the claim, and this understand-

ing entered into the act of entry and location, ren-

dering it fraudulent and void as against the United

States. . . . And, when, as in this case, all the

locators had knowledge of the concealed interest

and were parties to the transaction it renders the

location void." (Italics ours.)

This Court therefore holds the whole location void

as to all parties concerned therein, because in its

opinion, all of the locators had knowledge of the

concealed interest of Barnette. No such knowledge is

shown by the record.



FACTS ON THIS POINT.

(i.) Testimony with reference to CooTi and Ride-

nour's connection with the alleged fraudulent scheme.

The Court should not lose sight of the fact that

Barnette was simply a witness in the case, not a party

to the action. The action was instituted by Cook and

Ridenour and the six other original locators to quiet

their title to the claim. The record showed that Bar-

nette had no legal or other interest whatever in the

location. Upon the matter of the understanding re-

ferred to by this Court in its opinion, it is true Barnette

did testify that he, holding the powers of attorney of

the six other locators to locate claims for them, did

have an understanding with Cook and Ridenour as to

the ownership of the claim. The conversation upon

which this understanding was based was testified to by

him, and from such testimony it does not bear the stamp

of fraud which this Court has placed upon it. In

other words, it was a plain statement of the relation

which Cook and Ridenour were to bear to the location

and how they were to obtain their eighth interest in

the same. In other words, how they were to be entitled

to obtain twenty acres apiece, the other six locators to

receive the same amount. The testimony is as follows.

Barnette was asked the following questions:



"Q. What was the understanding or agreement

between you and Cook and Ridenour about the loca-

tion of this Dome Group Claim?

"A. They were to stake it, make a discovery,

put a hole to bedrock. I was to furnish supplies,

tools and a boiler. They were to have each one an

eighth interest in the group claim.

"Q. Cook and Ridenour were each to have an

eighth interest in the group?

"A. Yes.

"Q. What interest, if any, were you to have in

the group?

"A. There was no understanding that I was to

have any interest in the group BY THEM.
"Q. Wasn't there any understanding by anybody

that you were to have an interest in that group?

"A. No, sir.

'*Q. Was there an understanding that anybody

besides Cook and Ridenour should have an interest

in that group? . . .

"A. The parties that I gave them the names of

would have an interest.

"Q. Besides those parties and Cook and Ride-

nour, who else were to have any interest in the

group

"A. No one.

"Q. Are you positive of that?

"A. / am" (Tr., 349, 350, 351).

The witness Ridenour testified on this point as

follows:
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"Q. Where did you get the names of these people

for whom you located?

"A. . . . We got them from Captain Bar-

nette. ... I got them on the 22nd day of March
in our supplies.

"Q. Prior to that time had you spoken to Cap-

tain Barnette about it?

"The Court—You mean the witness, personally?

"Mr. McGinn—Yes, sir.

"The Court—Not your partner, but you.

"A. I don't believe that I had.

"By Mr. McGinn:
"Q. Had you spoken to him about this Dome

Group claim about staking this property out there?

"A. Yes, I had spoken about it a little.

"Q. What, if anything, was said about names?

"A. Captain Barnette said he would furnish us

with the names.

"Q. What else, if anything, did he say?

"A. / don't remember of anything else" (Tr.,

212-213). . . .

"Q. Who else had any interest in this Dome
Group location at the time it was located besides

yourself? . . .

"Q. Who else had an interest?

"By The Court:

"Q. Yes, at the time you located it?

"A. JVhy the parties named in the location

notice.



"Q. Anyone else?

"A. Not to my knowledge" (Tr., 254).

It will be seen that this Court has failed to consider

the testimony upon this point. Even were we to con-

cede the position of the Court with reference to Bar-

nette having a concealed interest in the location in

excess of the statutory area (a point which we will

discuss later), still there is not one scintilla of evidence

in the record upon which to base the statement of this

Court that all the locators had knowledge of the so-

called concealed interest of Barnette or were parties to

the transaction which was to give him such interest.

The testimony is all to the contrary.

(2.) Now as to the error of the Court in its deduc-

tions drawn from the record with reference to Messrs.

McGinn ©* Sullivan.

The opinion of the Court assumes that at the time

the claim was located, an arrangement was made by

Barnette with McGinn and Sullivan for a one-third

interest in the property in payment of their services for

looking after any prospective litigation. The record

shows no such arrangement. The Court doubtless

bases this deduction upon the careless way in which

the statement of Barnette was made upon the witness

stand and his deposition introduced in evidence while

he was a witness, relative to the fact that he had made

some arrangement with McGinn & Sullivan in regard
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to giving them an interest in the property on behalf of

the locators whom he represented; and that this was

done about the time that he had made the arrangement

with Cook and Ridenour to sink those tuo holes to

bedrock (Tr., 352).

But the time of making the arrangement with Cook

and Ridenour to sink those tivo holes was made long

subsequent to the original agreement with them to stake

the claim and sink a hole to bedrock, and for which

they were to be in on the location and get an eighth

interest each.

The original arrangement with Cook and Ridenour

was made in March, 1905, by which they agreed to go

out and stake the claim, and make a discovery by put-

ting a hole to bedrock (Tr., 350).

The agreement with McGinn & Sullivan was made

at or about the time of the subsequent contract with

your petitioners that they should sink two holes to

bedrock (Tr., 352), thus making three holes to bed-

rock, two in addition to the discovery hole which was

alone contemplated at the time of the arrangement to

make the location.

It was in pursuance of the completion of this sub-

sequent "two hole" arrangement that the deed was made

from the six other locators to Cook and Ridenour,

which vested in them finally a sixth interest each in the

location (Tr., 324). This deed, made one year after

the location, to wit: April 30, 1906, recites that it was

in consideration of "the work and labor done and per-
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" formed by the said parties of the second part in sink-

" ing certain holes and shafts and running drifts upon

" the property."

The record shows that the contract to stake the claim

and make a discovery was fulfilled by April 15th, 1905

(Tr., 194), while the hole in which the discovery was

made was further continued on down in accordance

with the agreement and sunk to bedrock by May 20th

(Tr,, 13). For this Cook and Ridenour were entitled

to an eighth interest as locators. The location was com-

pleted finally by the recording of the location notice

on April 17th, 1905 (Tr., 183).

Work was not begun on Shaft No. 2 until June (Tr.,

247). Therefore, when the subsequent agreement was

entered into to sink the two holes, at which time the

witness Barnette places the making of the contract with

McGinn & Sullivan, the location was a valid com-

pleted location.

It is clear, therefore, that no action with reference to

securing the services of McGinn & Sullivan was taken

by Barnette until after the location of the claim. It is

also clear that there is nothing in the record which

shows any connection upon the part of either Cook or

Ridenour, with any scheme to defraud the United

States of this land, or that either of them knew of any

concealed interest of the witness Barnette, or that they

had agreed with Barnette or any one else that the other

six locators were to be simply "dummies" and were
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acting in furtherance of the concealed interest of Bar-

nette in locating the claim.

(3.) The concealed interest of Barnette.

This Court bases its decision that the Dome Group

Association was a fraudulent location, upon the "con-

cealed interest" of the witness Barnette in excess of the

statutory amount. But such concealed interest, if any,

was simply an expectancy. The Court is influenced in

its decision on this point by the fact that Barnette, who

made the arrangements with Cook and Ridenour to

stake the association claim, in common with the six

other locators, did so as the agent of said locators, hold-

ing their powers of attorney to do so, and upon the

statement made by Barnette that he expected to get a

half interest from each of the parties whose powers of

attorney he held and for whom he located. Barnette's

testimony concerning these powers of attorney was that

he wrote a letter to his brother-in-law, A. T. Arm-

strong, to send him the powers of attorney of the six

plaintiffs named and he would locate for them; that in

the letter the witness stated to his brother-in-law that

he expected to receive from each of the persons who

forwarded him their powers of attorney one half of

any location that he staked for them (Tr., 358). But

outside of this letter that he wrote to A. T. Arm-

strong, to which no answer is shown by the record,

there is no agreement or arrangement, written or oral,

with reference to the title of the property as between
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Barnette and the six other locators. With reference to

this Barnette testified:

"Q. You claim to own at the present time an

undivided one-half of the interests of A. T. Arm-
strong, W. H. Sumner, Y. L. Newton, M. E. Arm-
strong, L. T. Selkirk, and A. R. Armstrong?

"A. I expect to get a half interest.

"Q. And do you claim to own a half interest in

their interests?

"A. No, I don't claim it, but I expect it.

"Q. What do you mean when you say that you

don't claim it?

"A. I sent for the powers of attorney and told

them I would stake for them and would expect a

half interest, but I never had any agreement with

them.

"Q. You had an understanding to that effect?

"A. No, sir; I never had any understanding to

that effect.

"Q. Didn't you testify on the taking of your

deposition that you had an understanding to that

effect?

"A. Only what was in the letter that I wrote to

my brother-in-law.

"Q. And you were figuring at that time on a

half interest from the people you represented.

"A. I expected to get a half interest from them.

"Q. Do you expect to?

"A. Yes, sir.

"Q. And you did expect to at that time?

"A. At the time I gave the names to Mr. Cook

and Mr. Ridenour I expected that if they staked
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for them I would get a half interest from them

according to the letter I wrote to my brother-in-

law. I had no agreement with them" (Tr., 354,

355, 356).

And again:

"Was there any understanding or agreement be-

tween you and any other person, either at that time

or at any subsequent time, that you were to have

any interest in any mining claims or locations which

you located or caused to be located for any of those

persons under any of those powers of attorney?

"A. Yes, sir; at the time I wrote my brother-in-

law this letter I stated that if opportunity came up

I would stake ground for them as their agent and

would expect half for staking.

"Q. State whether you made that answer to that

question at that time?

"A. Yes, sir; that was the only agreement that

there is between us" (Tr., 358).

In other words, Barnette used the names of the six

persons as locators with the expectation that they would

convey to him a half interest of whatever they might

acquire in any property which he located for them.

As a matter of fact no arrangement or agreement is

shown by the record in reference to this Dome Group

claim, as between Barnette and his principals, and at

the time of the institution of the suit to quiet title by

the said original locators, no such interest or any

interest had been conveyed to Barnette. He was still

hoping that such conveyances would be made.
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II.

There were no dutnniy locators in the location of the

Dome Group Association.

A consideration of the facts of this record show that

the case at bar is to be clearly distinguished from

either of the two so-called dummy location cases ^ cited

by this Court in its decision.

The testimony of Barnette shows beyond peradven-

ture of a doubt that these so-called locators whom he

represented as their agent were all living persons. And

far from being "dummies," used as such for the fur-

therance of the interest of Barnette, they are very ac-

tively prosecuting a suit to establish title in themselves

to the claim located without any reference to any inter-

est of Barnette therein. In the case of Gird vs. Cali-

fornia Oil Co., the three locators who made the location

of the sixty acres there held to be voidable as to all but

twenty acres in favor of the corporation (the con-

cealed interested party) were actually "dummies."

They claimed no interest in the location, 6ut as the

Court found were simply acting for the corporation as

its employees in obtaining more ground that it was

entitled to.

In the case of Mitchell vs. Cline, the same condi-

tions existed as to the facts. There were two locations

IGird vs. California Oil Co., 60 Fed., 531;

Mitchell vs. Cline, 84 Cal., 409.
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in contest in that case, in which were used the names of

sham locators, three in one instance and five in another.

But as the Supreme Court of California say:

"None of the three locators of the Bowling Green

or of the five locators of the Dashaway above

named, as sham locators, had or pretended to have

any interest ivhatever in these locations. They

merely permitted their names to be used as locators

to enable their friends to obtain possession of and

patents for more mineral land than they were en-

titled to by law, and they executed conveyances to

such friends without any valuable or lawful con-

sideration therefor."

There is no parallelism between those cases and the

case at bar.

Every presumption is in favor of the good faith of

the six locators in this instance. Why should they be

deprived of their entire right to the twenty acres apiece

to which they were entitled under the law when this

location was made, because each of them had agreed to

give Barnette, as a consideration for locating mining

claims for them, a half interest in each claim located?

Suppose that Barnette had located individual claims

for each of these locators under the powers of attorney

sent him, would it be said that because he received a

half interest in each of those claims amounting in all

to sixty acres, that the same was in fraud of the gov-

ernment? Certainly not. Yet how different in prin-

ciple is it, that when, instead of locating each of them
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in individual claims, he locates them all in one claim,

then their individual action in agreeing to give him a

half interest in any interests in mining property they

may acquire through him in Alaska becomes fraudu-

lent as against the government, and renders their entire

rights in said location void? Barnette for himself alone

could have located 60 or more separate locations for

himself. They would all be good. How can the Court

reverse the rule that all acts are presumed innocent

until the contrary is proven?

The law is well settled that a location may be made

by an agent of the locator. Says Judge Hawley, in

the case of McCulloch vs. Murphy, 125 Fed., 147, 149:

"It is not necessary that a party should personally

act in taking up a mining claim or in doing the acts

required, to give evidence of the appropriation or

to perfect the appropriation. . . . i Lindley

on Mines, 2d Ed., Sec. 331."

See also

Walton vs. Wild Goose Mining Co., 123 Fed.,

209;

Rush vs. French, 25 Pac, 816;

Moore vs. Hanierstag, 109 Cal., 122;

Thompson vs. Spray, 72 Cal., 528;

Gore vs. McBrayer, 18 Cal., 583;

Schultz vs. Keeler, 21 Pac, 412.
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And when the location is completed, it vests the title

in the party in whose name it was located.

"A location may be made in the name of another

than the actual locator and when so made, the per-

son in whose name it is made becomes vested with

the legal title to the claim."

Moore vs. Hamerstag, supra.

In Rush vs. French, above cited, it is said:

"The law and the custom of miners permits per-

sons to make locations for persons not present and

when so made all the title anybody can acquire by

location vests in the person so located. They can

not be divested of it except by their own voluntary

act or by forfeiture in not cotnplying with the rules

and regulations of the district. The title thus ac-

quired is theirs to dispose of as they please. They

may bargain, sell, transfer or give it to whomso-

ever they like."

Again, says the Supreme Court of Arizona in the

same case:

"A party who locates a mine obtains an estate

therein by such an act, but it is not he who creates

that estate. Whatever estate he obtains he derives

from some source. There is a proprietor of the

land above him. The proprietor says to the locator

'do thus and so, and you may have a certain estate

in the mine.' The locator performs the act and ob-

tains the estate, but it is the proprietor who creates
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the estate in him. If another person places a notice

on the claim that other person does not thereby

create an estate to anybody. He has no estate in

the premises, out of which he can create an estate

to another. He is merely performing the acts which

are a condition precedent to the creation of an es-

tate in the premises by the real proprietor. Such

an act may be done by one person for another who is

a resident of another State and no presumption of

fraud arises from the fact that a mining location

is made by an agent for a non-resident, and that the

non-resident subsequently deeded the property to

the prospector."

If no presumption of fraud can be presumed when an

agent locates for a non-resident, and who thereafter ob-

tains the title thereto of that non-resident by deed, then

necessarily there would be no presumption of fraud

arising out of a location like the one at bar where the

agent making the location has never in fact received

any portion of the interest which he expected to receive

in consideration of the property acquired for the non-

resident locators, and the expense and labor that he has

been put to in that respect. And this is especially true

on a motion for a non-suit where, as this Court has said

in its opinion herein all the evidence is to be taken as

true, and all reasonable inferences therefrom are to be

deduced in favor of the plaintiffs.

In the case of Forbes vs. Gracey, the Supreme Court

of the United States (94 U. S., 762), in discussing the

nature of a locator's estate, say:
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"Those claims are the subject of bargain and sale

and constitute very largely the wealth of the Pacific

Coast States; they are property in the fullest sense

of the word, and their ownership, transfer and use

are governed by a well-defined Code of Law, and

are recognized by the States and the Federal Gov-
ernment. These claims may be sold, transferred,

mortgaged and inherited without infringing the

title of the United States."

See also

Bclk vs. Meagher, 104 U. S., 283.

The title acquired by a locator of a mining claim

in Alaska can only be divested by an instrument

in writing executed under the forms of law. And
that was the character of the estate that vested

in these appellants by the full performance of all

of the acts necessary to complete the location, and

which this Court found were most carefully done,

and that the land covered thereby was at the time

vacant, unoccupied public domain of the United

States. They have not divested themselves of any por-

tion of the title so far as Barnette is concerned. These

six locators ratified the action of their agent, Barnette,

by the institution of this suit to clear their title. ^ Can

they then be divested of their entire title to these lands

by reason of the fact that they each innocently agreed

1 Thompson vs. Spray, 72 Cal., 528.
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to give Barnette a half interest in any claims which he

located for them in Alaska, as a consideration for his

work and labor in locating the same, conceding such an

agreement was made? An agreement not consummated

at the time of the trial, and which said locators may

never consummate, retaining instead for themselves the

entire interest in the claim which vested in them at the

completion of the location, until such time as under

proper proceeding brought by Barnette they might be

compelled to specifically perform their alleged contract

with him.

It will thus be seen that this Court has in its decision

injected into this motion for a non-suit, and considered

and passed upon an entirely collateral issue which it

had no jurisdiction to hear or determine as between

Barnette and the said six locators, and the appellees

herein, and has thereby deprived these appellants of

their property rights in this location without due pro-

cess of lav/.

It must be remembered that this suit is not an adverse

proceeding upon application for a patent. Therefore

the United States is not a party. We understand it is

fundamental law that only parties to an action can com-

plain; that strangers have no rights. This Court has

held in its opinion that we made the first discovery;

that therefore we made the first valid location on this
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ground. Who, then, can complain if we have acted in

fraud of the United States?

The government invites prospecting for minerals on

the public domain; the Courts sustain pedis posscssio

irrespective of location. The Courts also sustain the

locations of aliens except in suits where the United

States is a party. ^ This in the teeth of the statute

which says that no aliens may prospect for or locate

mineral deposits in the public lands. How does it rea-

son out logically, then, that an alien shall not, under the

statute, locate twenty acres of mineral lands, yet no

one but the government can complain if he does, but yet

it is not necessary for the government to take action to

declare the location of a citizen void where he takes

too much mineral land in one location? Twenty acres

is not too much for the alien, but it may be for the citi-

zens as here. Wherein is the difference? If one propo-

sition is logical, wherein is the logic of the other?

I have the right to give to a man my power of attor-

ney to locate in my name a piece of ground containing

1 "As between the parties to the present suit, it is not clear in the

light of authority, that the question of citizenship is not in issue, and

that the alienage of the original locator is not involved. That is a

matter which concerns the Government of the United States and

with which the parties to this litigation have nothing to do. The
case presents only the question of the right of the possession as be-

tween two contesting locators. It in no way involves the ultimate

right of either to a patent to the mining claim." (Tornanses vs. Mel-

sing, 109 Fed., 710, 712.)

Lone Jack Mining Co. vs. Megginson, 82 Fed., 89;

Manuel vs. Wolf, 152 U. S., 507;

McKinly Creek M. Co. vs. Alaska M. Co., 183 U. S., 563.
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the statutory amount of acreage allowable. I have the

right to furnish him with grub and tools. He possesses

endurance, skill and experience. He finds the mineral

and locates the ground containing it for me. I have

agreed that I will give him a one-half interest in any

location that he makes for me because of his labor in

so doing. He locates me in an associated claim with

others who have possibly similarly agreed with him.

Is this an unsavory transaction on my part? Am I to

be denied my "mess of pottage," deprived of my birth-

right, because my experienced prospector has combined

the rights under my power of attorney with those of

others and taken up one hundred and sixty acres instead

of making separate twenty-acre locations? Am I there-

fore a dummy? Am I to have no interest? The alien

can have his twenty: I none.

We ask this Court to consider this question carefully,

because it is a proposition which breaks new ground in

mining law. The alien shall take no land, says the

statute; but he can hold twenty acres, say the courts.

The citizen shall take but twenty acres in one location;

yet when the citizen takes more than twenty acres, he

has been allowed to draw in his lines to protect his

discovery and exclude the excess. ^ Yet this Court

holds in this case, that these appellants who have acted

innocently (and on this motion for nonsuit their inno-

1 Richmond Min. Co. vs. Rose, etc., 114 U. S., 576;

Mcintosh vs. Price, et al., 121 Fed., 716;

Zimmerman vs. Funchion, 161 Fed., 859.
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cence must be presumed) are to be deprived of all of

their rights in this ground, because a third person, not

a party to the action, may possibly acquire some legal

title to a portion of this claim upon an alleged equity,

an issue which does not enter into the action. Actual

possession is protected by the courts. The alien is pro-

tected, although the statute says he shall not have any

mineral land, while innocent locators are entirely un-

protected because, forsooth, an agent may get too much.

Surely this is and must be a collateral issue, similar

to the issue of alienage in other possessory actions with

relation to mining claims, which, as shown by the cases

cited, the courts will not pass upon, unless in actions

where the United States is a party. And analogous

also to cases of a grant of a right of way over the pub-

lic lands to a railroad company. The right to the ex-

clusive possession of a mining claim upon a completed

location is a grant from the United States. Certain

preliminaries are required before the vesting of this

grant, namely, the staking of the boundaries so that

they can be readily traced and the making of a dis-

covery thereon. Under the Alaskan Code recordation

is further required of the location notice. When these
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things are done, the right to the exclusive possession

granted by the government vests.

Sections 2322, 2329 R. S. U. S.;

McKinley Creek M. Co. vs. Alaska United M.

Co., 183 U.S., 563;

Forbes vs. Graccy, 94 U. S., 762;

Belk vs. Meagher, 104 U. S., 279.

Under the railroad grants, certain preliminaries

must be complied with before the title to the right of

way vests in the grantee. Both the locator of mineral

land and the railroad grantee are donees of the gov-

ernment. And it has been held with reference to rail-

road grants that, after becoming vested with the title

to the property by a compliance with the required pre-

liminaries, the grantee could only be deprived of such

grant "by a proceeding taken directly for that pur-

pose." Noble vs. Union River Logging R. R., 147 U.

S., 165. The Supreme Court holding further, in that

case (p. 176) :

*Tf it were made to appear that the right of way
had been obtained by fraud, a bill ivould doubtless

lie by the United States for the cancellation and an-

nullment of an approval thus obtained."

In other words, that after the grant had vested, no

one could raise the question of fraud but the United

States, and that in a proceeding instituted for that pur-

pose.



26

But notwithstanding this is the law, this Court whose

province it is not to make findings of fact, but to cor-

rect errors of the lower court, has assumed jurisdiction

herein, as though the United States were a party to the

action, and on the issue of fraud as against the United

States, decided and determined and foreclosed the

rights of these appellants to the location, title to the ex-

clusive possession of which had vested in them.

In conclusion, we submit that if this Court should

still maintain that it had jurisdiction to pass upon and

determine the issue of fraud as against the government,

there was (i) nothing in the record to show that the

appellants conspired with Barnette to defraud the gov-

ernment; (2) That this is especially the fact with re-

gard to the appellants Cook and Ridenour, there being

direct testimony of both Barnette and Ridenour (which

for the purposes of the motion for nonsuit must be

taken as true) that they had no knowledge that any-

body was to have any interest in the location but them-

selves and the six nonresident locators; (3) This being

a fact, this Court should modify its decision certainly

as to Cook and Ridenour under the principle laid

down in Gird vs. California Oil Co., 60 Fed., p. 531,

and Durant vs. Corbin, 94 Fed., p. 382, that where so-

called dummy locators are used for the purpose, ob-

taining for one locator a greater share of placer min-

ing ground than he is entitled to, that the location will

be upheld for the statutory amount at least. And we
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think that as to the rest, as this Court cannot inject a

new issue or a new party into the case, that it is taking

away the rights of appellants without due process of

law, and that it is without jurisdiction to do.

We respectfully ask that the rehearing be granted

that we may present these questions more clearly to the

Court than the limits of this petition will allow.
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